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Judicial A¢
\etivism & Indian Judiciary- A Study
Dr. Mahendra 1.Pachadkar

Assistant Professor- Department of Busi
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Abstract:

The Judiciary I
4 8 been deals wi
Nt 8 with an appressive ¢ : , y i
Constitution. Legal activism is o factor that en sl o gl
at encouray

~cumen .The concept of The judiciary perf ;tf .'lnnuvmivcncus. and down to business
and ethics under the constituti y performs an positive role to uphold constitutional values
- : 's itutional scheme, For confronting civie difficulty the judiciary applies
its intellect and creativity to fill the hiatus between lh:: positive "

L etatt and normative aspects of
cpislations. But, the embraceme aT
;P:]'ci ’ ¢ embracement with judicial overreach can menace the good governance.
udici

activism is in this manner the perfect opposite of legal limit

. ation,
Keywords: Judiciary, legal prec

edent, citizen, legislation, ethics

INTRODUCTION

The objective behind the research paper is to attract the attention on the extension of
judicial activism in Indian democracy. The judicial activism in [ndia had touched almost cach and
every facet of life to provide conclusive justice. Many & times the right to judicial review and
judicial activism act as i benefaction for the weaker section of society in protecting their rights by
mere filling of a social interest litigation or a public interest litigation. Many 2 times judicial
intervention into the matter of executive and legislature have provided socicty with the upper
hand in getting justice. Judicial system is @ medium of providing ‘JUSTICE ‘to all, and also to

ake all relevant and possible S1€pS o protect the interest of society and common civilians.

Definition of the Judicial Activism:-

On general nppmuch the term Aupydicial Activism® refers the courtl Is decision, based on
L]

the judgel s personal wisdom of political affilition that do not g0 rigidly within the text of the

statutory passed by legislature and the use of judicial power broadly o provide remedics {0 the

wide range of social wrongs for ensuring Proper justice. Paul Mahoney narrated that, “Judicial

activism exists where the judges modified the jaw from what was previously stated to be the

—

' " he European Court of Human Rights: Two Sides of
S |f-Restralnt inthe
&.P;:ri\?g?n':ri;;%(;I;ilaLA;:tl:lll:’r::r:‘::"e‘:“:lcr D:vc|o,)men! Law Journal 57 3Durga Das Basu, Constitutional
| ale
8
~imedies and Writs ( 2nd edn, Kamal Law Hous®: 2009) 3
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2 proceeding by which the

official exercising

“The comowge of Dudual Rewaew” refers 0 2 anede of court

wedgee a e Trv clompsarting weilpe fol pnd smrafy dex eiome of acthons by a public

1 there is
maitsle datties to parratery fiye ¢ rman e R and to protect the laws of the land. where

we o offaciem momedy 10 chaflenge The jedicial soratiny of parlamentary powers
sions has been alleged and the court can use

rary can be treated as ‘Savior of the

cannot stop

vapws il when heeach of ofher Crmptstamowsal peoy
i power agsinet sy such violateoms Thes n wiy higher padnc

£ asennd ptaitacnn

Puddic Interest | itigation

“Apparently, Pil. indicates a legal action for indemnifying common interest or for
protecting from civic prievance in which individuals have interest and by which their legal rights
are infringed  As PIL allows any person without being actually aggrieved to activate the judicial
method 1 should be considered as device by which public participate in judicial review of
admimistative sction  Even though the count can take PIL case on sou moto role and can

entortam its duties through judicial activism.
Constitutional Interpretation

\anous Justification systems of the constitutional interpretation are introduced as more
democratic. The judge may show their judicial intellectual to interpret that might go inverse the
comtexts of contents of the legislature, though judicial words have no self-enforcing powers. For
serpretation of the statutes, the judges have forced by objectives and by apparent sources. On
e basis of yunsprudental view, the methods of judicial interpretation are not so easy. The judges
whways seck 10 find out the intent of the legislature.

Accessing International Statutes

" I0SR Journal Of Humanities And Social Science (JOSR-IHSS) Volume 23, Issue 8, Ver. 3 (August. 2018) PP 45-53 e-
ISSN 22790837, pSSN. 22790845
¥ Stephen rolmes, ,Precommitment and the Paradox of Democracy® in Douglas Greenber, i

g (ed), Constitutionalism
and Deﬂ:xurv ‘Lr:::::n: :\t Cmm:v Wo:i: e(:’):tford University Press 1993) 195-240 32Awal Hossain
Modiah, Judicial uman s In Bang! : A Critique (2014
and rars ) 56 (6) International Journal of Law
* State v Deputy Commissioner, Satkhira and Others [1993) 45 DLR 643 (HCD)
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influence A
cd ot e
by international policies and norms which includes

customary law, fundamental r
Il 'h S M v
8IS cte. The sole objectives of the judiciary should be that the

precedents and statutes should :
- Not override or inconsistent to the constitution:
intemational Conventions or Covenants st e
) nants should be consis : .si .
and with harmony of the civilian, F be consistent with the spirit of fundamental rights
. s l than. Furthermore, in Vishaka v State of Rajasthan case, the Court
set forth new regulations for enforci -
Discrimination agai enforcing the Convention on the Elimination of All Forms of
scrimination agains > -
1 gainst Women (hereafier referred as “CEDAW™), to which the India was a
signatory member and he .
S nce, narrated that sexual harassment violated the right of gender

equality and the right to life and liberty under the Constitution
Siv T ..
Five cases of judicial activism that has put the government on the spot:

Supreme Court has interfered with legislative actions in the following recent matters.

Supreme Court orders Centre to create a new policy to handle drought: While there is no
doubt about the precarious condition of farmers in drought-hit Maharashtra and some other
places, with famer suicides on the rise, the question, however, is whether the Supreme Court has
the right to order the government to frame policies. It has ordered the government to look into

andon the current and existing
andard methodology. The apex court has also

ation Fund within three

drought management, ab. system and form a transparent policy -
with a set time-frame for declaring drought and a st
directed the Union government to set up a National Disaster Mitig
months.

Supreme Court orders government tosetup a bad loans panel: It can be debated whether the
s the authority t0 decide anks with collect their dues or even with
preme Court has ordered t
d loans and the huge write

that systems are already in place for most of

how the b

apex court even ha
he government to appoint a committee

respect to write-offs. But the Su
-offs by public sector banks.

ues pertaining to ba

to look into the iss
(RBI) counsel saying

This, despite the Reserve Bank

the issues raised.
o Arunachal pradesh governor: Recently, the Supreme Court
esh govemor Jyoti Prasa

aken under Article 361, according to which the

Supreme Court issues notice ¢
d Rajkhowa, which was later

had issued a notice to Arunachal Prad

recalled. The decision to recall the notice W& t

———— — P 2t o0
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covernar and the President are not answerable to any court in the exercise of powers and duties of

office. Their conduct can however be reviewed by court,
IMPACTS OF THE JUDICIAL ACTIVISM
Judiciary More Creative.

In recent vears, the judiciary has been denounced for its aptitude to surpass the boundaries of
other constitutional bodies. The judges have applied the judicial creativities as judicial mariners to

form the laws by departing from previous decisions.
Judiciary gains the confidence of the public.

Potential resistance of judiciary is based upon the public reliance and faith this can be treated as

an ideal benefits to the judiciary for maintaining immense and quick or proper justice
*Collapse the Responsible Government.

The constitutional structure has provided an appropriate opportunity for judicial activism. When
the State’s organs cannot maintain their responsibilities, entrusted by the constitution, it causes
collapse of the good governance which is prer‘equisitg;\fqr democratic constitutionalism and hence,
the justification for the judicial activism comes from th:crisis.

CONCLUSION:

For maintaining the constitutionalism it is the primary condition that one must keep
balance among the State benches. Under the common law adversarial jurisprudence, the judges
are deemed as an autonomous  adjudicator and they serve for promoting values and dignity. The
judiciary should be an exclusive organ with judicial dispute resolving and political law making
functions and should work for the fulfillment of the statutory incision for upholding public
longing without overlapping the power of others. Factually, the judicial activism has a very
effective approach to almost every difficulty in the present time, but it is never desirable
dominion of the judiciary. Moreover, the cripple of constitutional principles of the separation of
powers is not advisable. “Therefore, this double-edged sword should be used with caution and

discernment tactics.”

9 syate v Deputy Commissioner, Satkhira and Others [1993] 45 DLR 643 (HCD).
OSR Journal Of Humanities And Social Science (IOSR-JHSS) Volume 23, Issue 8, Ver. 3 (August. 2018) PP 45-53 e-

j ISSN: 2279-0837,
p-ISSN: 2279-0845. www.losrjournals.or
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